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PROCURATOR=FISCAL of the Lyon Court, 
for the Intereſt of the LORD Lrox, King 
of Arms; 


AGAINST 


{ 


WILLIAM MuRRAT of Tonchadam, Eſq; 


T H E preſent Lord Lyon, King of Arms, having " 
| that, notwithitanding the royal author ty of his Majeſty, 
and the repeated enactments of Parliament, a ſhameful 

irregularity, as to armorial bearings, prevailed in this 
country, a full memorial was laid before counſel for advice, in 
what manner the buſineſs of his office thould be conducted, ſo as 
that it might operate with due influence; 

In conſequence of the advice obtained, fyll warning was given, 
by advertiſements in the news- papers, that the ſtatutory proviſions 
would be eatorced, and the ur * ph in caſe of obitinate 
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diſobedience; and, after a ſufficient time had elapſed, it was 
judged neceſſary, that a proper example ſhould be made. | 

Accordingly, Mr Murray of Touchadam, or Polmais, a gentle- 
man of ancient family, and large fortune, was fixed on, as one 
who preſumed to bear enſigns armorial, without paying any re- 
gard to the ſtatutes 1592 and 1672, by which the authority of the 
Lyon, in matters armorial, are- confirmed ; and more particular- 
ly, that his arms were never matriculated in the Lyon regiſter, in 
terms of the act 1672, which diſregard was particularly in- 
excuſcable in a gentleman 1n his circumſtances, | 

A precept, or ſummons, therefore, before the Lord Lyon's 
Court, was executed againſt Mr Murray, at the\ inſtance of the 
Procurator-fiſcal of that Court, concluding for payment of the 
ſtatutory penalty, and for eſcheat and forfeiture of Mr Murray's 
goods, upon which his arms were painted, or engraven, in de- 
fiance of law, and for expence of proceſs, 

In this proceſs, appearance was made for Mr Murray ; and, 
after various ſteps of procedure, the Lyon-depute, upon produc- 
tion of a certificate, under the hand of the keeper of the Lyon 
records, that no arms were entered upon record for Mr Murray, 
or any of his predeceſſors, did, on the 16th of Noveniber 1773, 
pronounce the following anterlocutor : ** The Court having con- 
+ fidered the foregoing precept, and anſwers thereto given in for 
„ the defender, with replies, together with the certificate pro- 
* duced for the purſuer, and duplies; in reſpect it is not denied 
© by the defender that he bears arms; and that, by ſaid certifi- 
© cate, it appears, the ſaid arms are not matriculated in the 
*© Lyon records, according to law; therefore repels the defences ; 
„% qecerns in terms of the libel; finds the defender liable in the 


expence of proceſs, and modifies the ſame to the ſam of 11. 105. 


„ Sterling, beſides the expence of extracting the decreet; and de- 
* cerns.” | 

Mr Murray preſented a bill of-advocation, which was paſſed, 
and the cauſe came to be litigated before the Lord Hailes, Ordi- 


dinary; and, although it appears that the only point determined 


by the Lyon Court, and conſequently advocated to this Court, 
was merely, whether or not Mr Murray had incurred the ſtatutory 
penalty and forteitures, it ſo happened, that a very wide range 
was taken, and a great variety of points, which the Procurator- 
fiſcal did not-conhder as falling under the advocation, were treat- 

ed 


63 
ed and determined. It is unneceſſary to reſume thoſe various 
points, which have all been formerly ſtated to your Lordfhips. It 
is ſuſficient to mention, that, upon the 5th December 1776, your 


Lordſhips were pleaſed to pronounce the following interlocutor: 
The Lords having adviſed 


this petition, with the anſwers there- Dec. 5. 


© to, they adhere to the Lord Ordinary's interlocutor reclaimed 776. 


* againſt, and refuſe the defie of the petition, excepting as to the 
* fees exigible on matricula:ion; as to which, remit to the Lord Or- 
* dinary, to call and hear parties procurators further thereon, and to 
% do as he ſhall ſee cauſe.” | 

The Lord Ordinary had virtually given judgment, as to the 
quantum. of thoſe fees, by a reſervation in the end of his interlocu- 
tor, in the following words: Referving always to the ſaid Pro- 
* curator-fiſcal, to charge the ſaid William Murray, to matricu- 
late his armorial bearings, in the regiſter of the Lyon Court, in 

terms of the ſtatute 1672, and to pay the fees exigible from a 
© Baron, and no more, as the ſaid ſtatute bears.“ 

The Procurator-fiſcal was humbly of opinion, That the ſaid 
ſtatute did not bear the fees for matriculation, exigible from a 
Baron; but, that the fees therein ſpecified, were applicable only 
to extracts of arms after matriculation ; and this opinion, he con- 
tended, was agrecable to reaſon, and the nature of the thing, and 
was confirmed by the uſage of the Lyon office. And your Lord- 
ſhips, thinking that an inquiry into the uſage of the office might 
be material in the determination of this point, made a remit to the 
Lord Ordinary, FS 

On the 16th of January 1777, the Lord Ordinary made the fol- 


lowing order: Appoints the purſuer to give in a condeſcen- Ju. 16. 


& dence of the fees in uſe to be paid by perſons of the defender's 
rank, for matriculation of their arms, betwixt and next 
calling.“ | | | 

The Procurator-fiſcal did accordingly give in a pointed conde- 
ſcendence, and annexed to it a lift of gentlemen of the defender's 
rank, who had paid the fees as ſtated, and demanded from Mr 
Murray; and this, he did not doubt, would be fully ſatisfactory to 
that gentleman, 

Mr Murray, it ſeems, conceived an erroneous apprehenſion, 
that his being ſingled out as an example for the exerciſg of the 
Lyon's authority, was an affront to him; but, in reality, it was 


the reverſe ; becauſe he was ſingled out as a conſpicuous Baron, 
who£fz 
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whoſe ſubmiflion would convince inferior perſons, that it was in 
vain for them to attempt to elude the law of Arms, This er- 
roneous apprehenſion, however, has made Mr Murray diſpute 
every inch of ground in the keeneſt manner. Inſtead, therefore, of 
being ſatisfied with the purſuer's condeſcendence, and liſt of in- 
ſtances, he gave in anſwers, objecting to the condeſcendence, and 
inſiſting for inſpection of the books of the Lyon Office. 

The Lord Ordinary appointed another condeſcendence to be 
given in, ſpecifying the dates of the examples produced; and alſo 
appointed the purſuer to ſer forth, whether he had any objection 
to the inſpection demanded. 

Another condeſcendence was accor ingly given in, and the 
dates of the examples were accurately ſpecified ; from which it ap- 
peared, that the fees demanded from Mr Murray were eſtabliſhed 
by the uſage of office, for a ſeries of twenty years, which the pur- 
fuer humbly apprehended to be quite ſufficient; and he did cer- 
tainly object to the infpection craved, as he did not think it in- 
cumbent upon him to lay open the whole buſineſs of the office to 
any private gentleman whatever, eſpecially to one ſo much diſ- 
poſed to cavil, as this defender had ſhewn himſelf to be. - 

This additional condeſcendence was followed with anſwers 
and replies; and, on the 23d of June 1777, the Lord Ordinary was 


. pleaſed to make the following order: In reſpect, the inſtances 
* *© condeſcended on by the purſuer, do not, in the opinion of the 


* Lord Ordinary, apply to the caſe of Mr Murray of Touchadam, 
* defender, the Lord Ordinary appoints the purſuer to lodge a 
* more ſpecial condeſcendence, and that betwixt and ten days 
from the date hereof.” 

The purſuer could not condeſcend more foecially than he had 
already done; and, therefore, he enrolled the cauſe before the 
Lord Ordinary : And, at a calling on the 3d of July 1777, he ſer 
this forth, and craved his Lordſhip to give judgment in the cauſe, as 
it then ſtood. To this requeſt no objection was made on the part of 
Mr Murray the defender. The Lord Ordinary was then pleaſed to 
pronounce the following interlocutor : “ The Lord Ordinary, in 
reſpect of what is above ſet forth, makes aviſandum to the 
& Lords with the condeſcendence for the purſuer, and anſwers 
© thereto, additional condeſcendence for the purſuer, anſwers to 
« ſaid additional condeſcendence and replies ; and appoints both 
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© parties to prepare, and give in informations thereupon, betwixt 
* and this day ſ{cennight. 

In obedience to his Lordſhip's appointment, this information is 
humbly offered on the part of the Procurator-fiſcal of the Lyon 
Court, the purſuer in the cauſe. And the purſuer ſhall, %, con- 
ſider the clauſe in the act of Parliament 1672, upon which the defen- 
der pleads, as entitling him to matriculation, upon payment of a mere 
trifle; and, 2dly, ſhall conſider the uſage of the Lyon Office as expla- 
natory of the clauſe in the act of Parliament; or, even upon ſuppo- 
fition that the clauſe were to be interpreted as the defender withes, 
as tending to the eſtabliſhment of a higher rate of fees, ſuited to 
the difference of the times, in the ſame manner as uſage has done 
in all the other public offices in this country. 

In the firf place then, your Lordſhips will be pleaſed to attend to 
the clauſe in the act of Parliament 1672, which is in the followin 
words: That the Lyon King of Arms may diſtinguiſh the mie 
arms, with congruent differences, and may matriculate the 
* ſame in his buiks and regiſters, and may give arms to virtuous 
and well-deſerving perſons, and extracts of all arms, expreſſing 
* the blazoning of the arms, under his hand and ſeal of office, 
* forwhich\hall be paid to the Lyon the ſum of 20 merks by every 
% Prelate and Nobleman, and 10 merks by every Knight and Ba- 
7 ron, and 5 merks by every other perſon bearing arms, and no 

more. | 

Mr Murray has all along ſtrenuouſly contended, That the words 
* for which,” in this clauſe, refer to all the different particulars, 
vin. diſtinguiſhing arms, matriculating the ſame, giving arms, 
and, laſtly, giving extracts; and he inſiſts that your Lordſhips 
ſhould find, That the ſmall fees, mentioned in the ſtatute, are all 
the dues that the Lyon Office can demand for any, or for all of 
the particulars ſpecified, however different in importance to the 
private parties, and trouble to the Office. 

But the purſuer flatters himſelf, that your Lordſhips will not 
put ſo very narrow a conſtruction upon the words of the Legiſla- 
ture ; for, it will be obſerved, that diſtinguiſhing and matricu- 
lating the arms of perſons, who had been in practice of bearin 
arms before the act 1672, is evidently one branch of the buſine 
of the Lyon Office—giving arms to virtuous and well-deſerving 
perſons is 6 is another —and giving = 
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tracts of all arms, expreſling the blazoning of the arms, under the 


Lord Lyon's ſeal of office, is another branch of the buſineſs, 


Mr Murray, therefore, muſt maintain, as, indeed, he has not 
ſcrupled to do, that the inconſiderable ſums, preſcribed to be paid, 
muſt, under the relative for which,” be underſtood to apply to 
all the different branches of buſineſs ; or otherwiſe the purſuer's 
interpretation muſt hold good, viz. That extracts only are meant 
to be taxed. | 

And it is ſubmitted to your Lordſhips, if, in ſound ſenſe and 
rcaſon, or according to analogy with any thing ſimilar, the Legiſ- 
lature ever could intend to diſregard all proportion between the 
importance and trouble of the bufineſs, and fees exigible for its 
being done: For your Lordſhips muſt be ſenſible, that, to diſtin- 
guiſh arms with congruent differences; to give arms, or conſtruct 
original coats armorial ; nay, to matriculate arms, that is to ſay, 
to enter them in the regiſter with their blazonings, properly ex- 
preſſed in terms of art, are all and each of them operations which 
require attention and {kill in different degrees; whereas the mere 
copying of an entry of arms, or extracting it out of the regiſter, 
is a ſimple operation, which can be performed by any man: And, 
ſurely, to put all thoſe pieces of buſineſs upon the ſame footing as 
to dues of office ; nay, to maintain, that a perſon may have them 
all performed for no higher fees than what are exigible for a 
ſimple extract, could never be the intention of a wiſe ſtatute. 

The Scots acts of Parliament are very different from the modern 
Britiſh ſtatutes ; for, inſtead of abounding with a ſuperfluiry of 
phraſes, by way of making ſure of comprehending the intention; 
they are exceedingly conciſe : But, however great their merit may 


* 


be in this reſpect, it muſt be acknowledged, that, in ſome inſtan- 


ces, we may apply to them the ſaying, Brevis eſe laboro, obſcurus 
0, | | an 

The brevity of the clauſe in queſtion has, with ſubmiſſion, gi- 
ven riſe to the preſent diſpute on the part of Mr Murray ; for, 
had not the act of Parliament truſted that the relative for 
which, would, according to good grammar, as well as ſound 
fenſe, and the reafon of the thing, be unqueſtionably underſtood 
as applicable only to the branch of buſineſs immediately preceding, 
the clauſe would, no doubt, have run thus, for which extratts 
[hall be paid. | | 
But, 
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But, with ſubmiſſion, the Legiſlature could never apprehend, 


that it could be ſuppoſed, that the ſmall fees ſpecified to be paid 
for extracts, fees which, your Lordſhips will obſerve, were incon- 
ſiderable at the time the act were paſſed, were applicable to all 
and each of the various branches of the bufineſs of the Lyon Of- 
ſice, in matters armorial. The Legiſlature meant only to fix the 
rate of extracts, as is uſually done upon different occaſions in 
modern acts of Parliament; but the fees exigible for the perfor- 
mance of the other well-known operations of the Lyon Office, 
were left to that uſage by which they could be beſt aſcertained. 
The, purſuer, therefore, flatters himſelf, that your Lordſhips 
will be of opinion, that the ſmall fees mentioned in the act of Par- 
liament, in which fees themſelves too, a diſtinction is made as 
to perſons of different ranks, do refer only to extracts of arms, and 
are by no means applicable to the other branches of the buſineſs of 
the Lyon Office; and conſequently, that Mr Murray is not entit- 
led to have his arms matriculated, upon payment of ten merks, 
and no more. N | 
If the purſuer ſhall be ſucceſsful in the argument which he has 


maintained againſt Mr Murray's interpretation of the act of Par- 
liament 1672, the uſage of the Lyon Office will not have ſo much- 


to do, as if Mr Murray's interpretation ſhould receive the ſanction 
of this Court; but, at any rate, the purſuer muſt beg leave to en- 
ter a caveat againſt a fallacious mode of reaſoning aſſumed by Mr 
Murray, before the Lord Ordinary, For, Mr Murray has thought 
proper to reaſon upon a petitio priucipii; that is to ſay, he has aſ- 
ſumed-it-as a fixed propoſition, That the act of Parliament 1672, 


has expreſsly enacted, That ten merks, and no more, ſhall be paid 


by a Baron for matriculation ; and he then contends, that an ex- 
preſs act of Parliament cannot be repealed ; by the uſage of any 
office whatever; and that, therefore, the uſage of the Lyon Office, 
in exacting higher fees than what is fpecified in the act of Parlia- 
ment, mult be held as no better than illegal extortion. Such x 


mode of reaſoning will have no impreſſion upon your Lordſhips, 


becauſe the interpretation of the act of Parliament is, at leait, ad- 

huc ſub judice, ' | | 
The purſuer fhall now proceed, in the /econd place, to conſider 
the uſage of the Lyon Office as explanatory of the clauſe in the act 
of Parliament ; or even although the clauſe ſhould be underſtood 
as fixing the feces in 1672, as tending. to the eſtabliſhment of a 
higher 
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higber rate 6f fees, ſuited to the difference of the times, in the 


ſame manner as uſage has done in all the other public offices in 


this country. 


And, however much Mr Murray may affect to complain, that 
the purſuer has not condeſcended ſufficiently, with reſpec to the 


uſage of the Lyon Office, the purſuer is humbly hopeful, that 
your Lordſhips will be of a different opinion; and, in theſe hopes, 


he ſhall lay before the Court the ſubſtance of the two condeſcen- 
dences which he has exhibited before the Lord Ordinary. 

He has then condeſcended, That when the arms of gentlemen 
© of the defender's rank are matriculated in the records of the 
Lyon Office, with ſupporters, whether ſuch perſons, or their 
„ predeceſſors, have been in uſe to carry theſe ſupporters before 
„ ſaid matriculation or not, the loweſt fees paid by the perſon ſo 
% matriculating, ſo far as the purſuer knows, (except in the fpe- 
* cial caſes, where there has been a former matriculation of the 


« ſame perſon's arms without ſupporters, or where the grant of 


« ſupporters has been obtained directly from the King), were al- 
« ways above 28 J. Sterling; and, for ſome time paſt, the ſtated 
regulated fees, payable upon ſuch occaſions, have been as fol- 
« lows, vix. 


% To Lord Lyon, . . . L. 21 


oO © 

Depute, . . . a 
Clerk, 0 k b 3635 2 41 
Keeper of the record, and Depute-clerk, , 11 1 

«© Seal, painting, and vellum, 8 0 I 14 © 

© White-iron caſe, X . 240 54 *< 
In all L. 29 1 6 


And, in confirmation of this, the purſuer has exhibited, before 
the Lord Ordinary, the following liſt of gentlemen of the defen- 


der's rank, with the dates of their matriculation, viz. 


Sir John Gordon of Invergordon, Bart. April 23. 1756. 
Sir John Sinclair of Murkle, Bart. . Nov. 10. 1767. 
Sir Alexander Purvis of Purvis, Bart. chief of | 


. Oct. 12. 1772. 


the name. A 


Archibald Douglas of Douglas, Eſq; «. May 20. 1771. 
Hugh 
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| Hugh Seton of Touch, Eſq; ; 8 April 29. 1% 
Robert Campbell of Finab, Eſq; g July 30. 1772. 


Patrick Heron of Heron, Eſq; chief of the 
name, 


John Macleod, Eſq; repreſentative of the Lords 
of the Lewis, þ , March 17. 1762. 
Alexander Chiſholm of Strathglaſs, Eſq; May 25. 1761. 


Archibald Hamilton of Dalziel, Eſq; ; Auguſt 1. 1759 
James Denniſton of Colgrain, Eſq; repreſenta- | | 
tive of the Lords of Denniſton, " Dec. 5. 1771. 


All and each of theſe gentlemen, as well as many others whoſe 
names might alſo be mentioned, did, at matriculation of their 
arms, make payment of the full fees before expreſſed, at leaſt all 
of them of above the ſum of 28 J. Sterling, as aforeſaid, 5 263 


Here then your Lordſhips have a ſeries of the uſage of office for 


upwards of twenty years, eſtabliſhing a rate of fees very different 
from thoſe mentioned in the act of Parliament; and the purſuer 
has full confidence in the wiſdom and candour of your Lordſhips, 
that you will follow the ſame rule of judging, with regard to the 
fees of the Lyon Office, as to the fees of any other office in the 
kingdom, It is well known, that the fees of all the different offices 
have been, in progreſs of time, augmented by uſage, even when 
their extent was clearly fixed by ſtatute, Your Lordſhips will re- 
collect many inſtances, falling under your own immediate depart- 
ment, to which the Court has given its ſanction, ex equitate; for, 
by the lapſe of even a ſhort ſpace of time, the price of every thing 
is ſo much heightened, that fees, which were reaſonable at a more 
remote period, are found to be altogether inadequate to'the pur- 
ſe for which they were at firſt allowed, viz. the decent main- 
tenance of thoſe who are employed in the execution of buſineſs, 
Suppoling, therefore, the act of Parliament ſhould be under- 
ſtood by your Lordſhips as expreſs, with regard to the fees of the 
Lyon Office, not only for extracts, but for every other part of the 
buſineſs of that office, in matters armorial, the purſuer would, 
with great ſubmiſhon, think himſelf well entitled to plead upon 
the general rule in ſuch caſes, that uſage ſhould be held ſufficient 
to enlarge the dues : And truly, there can be no method ſo un- 
exceptionably juſt for aſcertaining the dues of any office as uſage, 
becauſe that, is the gradual operation of reaſon and experience, up- 


. Feb. 16. 1767. 8 
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on the juſtice of which we can more certainly rely, than upon 


8 "any poſitive enactment whatever, (framed with a view to futu- 


rity. 
The defender has thought proper to object to ſome of the in- 
ſtances quoted from the Lyon-records, of gentlemen of the ſame 
rank with himſelf, who have paid the ſtated fees for matricula- 
tion. He has objected to Mr Douglas of Douglas, Mr Seton of 
Touch, and Mr Campbell of Finab, upon very nice and critical 
gound, ſuch as, that neither of theſe gentlemen are in poſſeſſion 
of a right to carry arms and ſupporters, flowing from a period 
prior to the ſtatute 1672, of which right Mr Murray boaſts. 
Hut, with ſubmiſſion, it cannot be contraverted, that theſe gen- 
tlemen, as well as Mr Murray, are the repreſentatives of ancient 
and reſpectable families; and conſequently, he cannot deny, that 
they are of the ſame rank with himſelf ; and, if they, and other 
gentlemen ſtanding upon that general line of diſtinction, have uni- 
formly, and without the ſmalleſt grudge or controverſy, paid the 
{tated fees, there does not ſeem ro be any good cauſe for making 
Mr Murray an exception, or for holding, that the uſage 1s not well 
enough eſtabliſhed to be effectual as to him alſo. Indeed, the pur- 
ſuer cannot help thinking it beneath a gentleman, who has the 
blood in his veins of which Mr Murcay boaſts, to trouble your 
Lordſhips with an altercation as to the extent of the uſual fecs paid 
for recording his honours. | 
Mr Murray has pointed at a very extraordinary rule of determi- 
nation, viz, That the fees paid recently after the act 1672, ſhould 
be certified authentically, and ſerve as an example for regulating 
the fees now to be paid. | 
But Mr Murray muſt be very ſenſible, that the preciſe fees paid 
recently after the ſtatute 1672, cannot now be aſcertained; there 
being no evidence as to fees ſo far back preſerved in the Lyon Of- 
fice. At any rate, your Lord{hips ſurely would never be of opi- 
nion, that the uſage of fo very diſtant a period ſhould be followed 
at this time of day, the Legiſlature having left the fees of the of- 
ſice to be ſettled by uſage, according to the progreſſion of time in 
every reſpect: That is to ſay, allowing all concomitant circum- 
ſtances to have their natural influence. It is, with all due defe- 
rence, plain, that modern uſage, as fixed by the uniform acqui- 
eſcence of twenty years, muſt be the rule. Indeed, the purſuer 
may 


En 


may venture to affirm, that, even ſuppoſing che fees which have 


been uniformly paid in the Lyon Office for theſe twenty years paſt, ** 


ſhould be underſtood as an augmentation, the ſame thing has 'beer 
confirmed in other offices, upon the ſtrengch of a much ſhorter .. 
uſage : And theſe fees, after all, are by no means ſo high as in o- 
ther countries, particularly 1n the neighbouring country of Eng- 
gland, where, the purſuer is well informed, there is no warrant 
for arms granted in any caſe under 40 J. Sterling. 

One thing likewiſe is of conſiderable importance for your Lord- 
ſhips to have in view, which is, That there is not a ſingle inſtance 
to be found, where, except for extracts only, the fmall fees men- 
tioned in the act 1672, have been received for matriculation. This 
is real evidence in favour of the regulated fees of the office, as e- 
ſtabliſhed by uſage ; for, as the ſmall fees mentioned in the act of 
Parliament have never been, ſo far as appears, the rule of pay- 
ment for the matriculation, or the original conſtruction of the arms 
or armorial bearings, there is nothing elſe by which the rate of pay- 
ment can be eſtabliſhed but uſage. | 

This uſage, the purſuer humbly apprehends, he has ſufficiently 
eſtabliſhed by the ſeries of inſtances for twenty years, which he 
has exhibited; of the authenticity of all and each of which, the 
defender, if he entertains the leaſt doubt, may eafily ſatisfy him- 
felf. And, however your Lordſhips may have been diſpoſed to a 
reſtriction of the authority of the Lyon Court, as to its juriſdiction 
in infliting penalties, the purſuer truſts that your Lordſhips, will 
give a more liberal determination as to the fees of office, than this 
defender Mr Murray feems to expect. 

It has been alledged by the defender, That the purſuer never in- 
formed the defender of the preciſe extent of the fees aſked for ma- 
triculation of his arms, bur declared, that the Lord Lyon was re- 
ſolved to try the point of right, ſo that this caſe might be a lead- 
ing card for others. The purſuer truſts more to the known can- 
dour of the defender's agent, from whom it is ſuppoſed this alle- 
gation comes, than to ſuppoſe that any undue impreſſion is meant 
to be conveyed by it. The fact is, that Mr Murray did, allalong, both 
publicly and privately, ſo far as the purſuer knows, inſiſt, (as he ſtill 
does) that he would pay no more than the ſmall fees mentioned in the 
act of Parliament; and whatever a la volee words may have paſl- 


3 


ed, with reſpect to trying thi 
view of his continuing thus 
be alledged, that any queſtio 
the purſuer could ſuppoſe, v 
ſound him as to his ſentiment 
defender; or that the purſue 

a ſerious or deliberate refuſal 
deed, he could have no iriter 
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ing the point of right upon him, e>c. in the 
g thus determined, it cannot, and will not 
queſtion as to the extent of the fees, which 
zoſe, was put with any other view than to 
timents on the cauſe, was ever made by the 
purſuer ever gave what could be conſidered 
refuſal to anſwer ſuch queſtion, which, in- 
intereſt to do. > 


reſpect whereof, Kc. 
JAMES BOSWELL. 


